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Have Guidelines Reduced Racial Disparities in Sentencing?



Racial/Ethnic Disparity in
Imprisonment Rates: 2007-2017
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Source: Prisoners in 2017, Bureau of Justice Statistics

In 2017 the imprisonment rate for Blacks was over 5 Τ1 2 x higher than the 
rate for Whites, while the rate for Hispanics was 3x higher.



Sentencing Commission/Council
Goals and Mission Statements

➢Race

• helps to ensure that sentencing decisions are not influenced by factors 
such as race…   

• analyze the overall distribution of guidelines sentences by race

➢Disparity

• avoid unwanted disparity; reduce disparity 

➢ Equity

• promote (2); increase 

➢Fairness

• enhance; promote; support; realize
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Sources of RED

➢Differential Offending

• Blacks and Hispanics commit more/more serious crimes

➢ (Mis)Use of Discretion

• Law enforcement, magistrates, prosecutors, judges, probation/parole 
officers

• Discrimination/prejudice

• Implicit bias

➢ Systemic (polices and practices)

• Policing (stop and frisk)

• Charging (plea bargains)

• Sentencing (mandatory minimums; three-strikes laws; powder vs. 
crack cocaine)
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RED in Sentencing

➢Typical analysis approach

• Logistic regression to identify factors related to in/out decision

• OLS regression to identify factors related to sentence length

➢Differences in legally relevant factors account for the majority of 
sentencing disparities

➢Small (statistically significant) direct race differences in the in/out 
decision 

➢Smaller (not statistically significant) direct race differences in 
sentence length 
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RED in Sentencing
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➢ Interaction effects of race and:

• gender

• age

• offense type

• jurisdictional location

• socioeconomic status (SES)

• “modes” of conviction (pleas vs. bench trials vs. jury 
trials)

• interactions among above factors (e.g., gender x age)



RED in Imprisonment Rate
by Age and Gender 2017
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In 2017 the imprisonment rate for Black male teens was almost 12x 
higher than the rate for White male teens. The rate for young Black men 
(18-24) was over 7 Τ1 2 x higher than the rate for young White men.

Derived from Prisoners in 2017, Bureau of Justice Statistics



RED in Sentencing
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➢ Indirect effects of race

• Legal factors affected by race

o criminal history

o offense severity

➢ Cumulative disadvantage

• As offenders move through successive stages of the CJ 

system, disparities become cumulative

• As offenders make repeat appearances in the system (ie, 

multiple sentencing events), disparities become 

cumulative

The in-out and sentence length DVs represent the cumulative result of 

many factors and decisions by various system actors.



Cumulative Effects of RED
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Incarceration 
rate ratio = 

5.69

Arrest rate 
ratio = 2.28

The black-white disparity in incarceration rates is about 2 Τ1 2 x the disparity in arrest 
rates 

Derived from Prisoners in 2017, Bureau of Justice Statistics, and Crime in the U.S. 2017, Federal Bureau of Investigation



Guidelines and RED

➢ Guidelines reduce, but don’t eliminate, racial 
disparity

➢ Disparity often operates through aggravation 
(Blacks more likely than Whites) and mitigation 
(Blacks less likely than Whites)

➢ USSC continues to find Black males less likely to 
receive downward departures/variances

even when BM do receive downward 
departures, their sentences are still longer than 
those of WM
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Sentencing Commission/Council Findings

➢ No race/ethnicity effects

• AK (2016)

• MO (2016)

• WA (2005)

➢ Interaction effects

• MD (1997) - conviction type (Blacks convicted of drug offenses)

• AK (2004) – conviction type x locality (Blacks in Anchorage and Natives 
outside Anchorage for drug offenses) 

• USSC (2017) – gender (Black males) 

➢ Other

• MO – race effects may really be effects of sentencing court

• WA – race effects for alternative sentencing options not covered by 
guidelines (first-time and sex offenders)
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Methodological Issues

➢ Error 

• Omitted variable bias

Potentially relevant variables are not included (data unavailable)

• Measurement error

Variables are measured inaccurately

• Sample selection bias

From earlier system decisions and process

➢ Methodologically weaker studies (no controls, less precise measures) tend 
to show larger racial disparities (Mitchell, 2005)

➢ Limitations of regression approach

Propensity score matching as an alternative
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Risk Assessment

➢ To assess:

• risk of reoffending (threat to public safety)

• eligibility for “alternative sentencing” (e.g., 
diversion)

➢ Static factors

• age at first arrest

• number of prior convictions

➢ Dynamic factors

• pro-social attitudes

• anger management deficits

13



The Holder Kerfuffle

By basing sentencing decisions on static 
factors and immutable characteristics – like 
the defendant’s education level, socioeconomic 
background, or neighborhood – [risk 
assessment tools] may exacerbate 
unwarranted and unjust disparities that are 
already far too common in our criminal justice 
system and in our society.

- Eric Holder, 8/1/14
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“Machine Bias”

ProPublica v. Northpointe (May, 2016)

➢ COMPAS: pre-trial, not sentencing

➢ 11,757 cases from Broward County, FL, 2013-2014

➢ ProPublica:

• Black defendants more likely to be assigned higher 
risk scores than white defendants

• Even when they are not actually higher risk 
(because they didn’t reoffend within 2 years)

➢ Northpointe:

• High risk offenders are more likely to recidivate 
than low risk offenders

• % of offenders who recidivate is the same for 
Blacks and Whites within risk categories

➢ If recidivism rates for Blacks are higher than for Whites, 
more Blacks will be classified (both correctly and 
incorrectly) as high risk.

15



The Researchers’ Plea

We are being presented with the chance of a 
generation, and perhaps a lifetime, to reform 
sentencing and unwind mass incarceration 
in a scientific way and that opportunity is 
slipping away because of misinformation 
and misunderstanding about [risk 
assessment instruments].

- Flores, Lowenkamp & Bechtel
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PCS and the Eternal RAI

➢ Legislatively mandated in 2010

➢ Currently on 5th iteration

• 18 reports

• 4th set of public hearings upcoming

➢ Changed from previous arrests to previous convictions

➢ No RED; if anything, slightly under-predicts recidivism 
rates of Black offenders (ie, biased in favor of Black offenders)

17



The Advocates’ Plea

Predictions based on historical policing data perpetuate the racial 
bias that already exists throughout the criminal justice system.
Since the police arrest Black people more frequently than White  
people for crimes that are committed at similar rates, the perceived  
population of “risky" defendants who recommit crimes is 
disproportionately Black. This disproportionate representation of 
risk is also driven by biased police practices. Thus, having a prior 
criminal or arrest record becomes a “proxy" for race. [R]ecidivism
rates reflect differential treatment by criminal justice actors, not a 
difference between races in the commission of crime. The 
Commission should reject the legitimacy of risk assessments that  
are developed and validated on inherently biased data.
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DISCUSSION
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