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The above figure shows a simplified view of the factors that affect RED in the criminal justice system. The 

factors break down into two types: individual and systemic. 

Individual Factors

The figure shows two broad types of individual factors: those related to the offenders and those related to 

system actors or stakeholders.

One factor that might lead to RED is differential offending rates among different racial/ethnic groups. If 

minorities, for whatever reason, commit crimes at different rates than their White counterparts, then this would 

explain why they are overrepresented in the justice system. This explanation does not require the assumption that 

Blacks or Latinos are inherently more crime prone. It may be that being a minority individual is related to other 

factors that are related to increased likelihood of criminality (poverty, lack of educational and economic opportunity, 

neighborhood disadvantage, physical and mental health deficits, etc.) 

The other kinds of individual-level factors that may affect RED are associated with system actors or 

stakeholders. This group includes everyone who comes into contact with alleged offenders and makes decisions that 

can affect outcomes for these individuals. This list includes law enforcement officers, magistrates, prosecutors, 

defense attorneys, judges, program staff (pretrial, diversion, treatment, etc.), probation and parole officers, 

correctional officers, and parole boards. All these individuals have a degree of discretion that they can exercise in



dealing with the alleged offender, and that discretion may be misused or abused.

Regarding RED, the misuse of discretion by these system actors is the result of bias that may be either implicit 

or “explicit.” The latter bias would include outright prejudice on the part of some system actors. These individuals are 

literally “pre-judging” alleged offenders based on the color of their skin, their name, their accent, and so on, and are 

treating them differently based on these judgments. How these biases manifest themselves depends on the 

stakeholder’s role and the types of discretion that he or she can exercise based on that role.

Implicit biases are those that are outside of the awareness of the individual. These unconscious or subconscious 

biases are a natural byproduct of the associations our brains make as they process information. These biases can 

affect attitudes and behavior; in the case of RED, the effect is the exercise of discretion in a way that negatively affects 

minorities. Many believe that these processes can be changed through a variety of techniques designed to increase 

awareness and counter negative stereotypes.

Systemic Factors

Unlike individual factors, which involve attitudes and behavior of individual offenders and stakeholders, 

systemic factors are those policies, procedures and programs that comprise the workings of the justice system. 

Examples of systemic factors include laws passed by legislative bodies (such as three strikes laws, mandatory 
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minimum sentences, and more severe penalties for possession of crack vs. powder cocaine); policies adopted by law 

enforcement agencies (such as stop and frisk), and systems for confinement and release of offenders (discretionary 

parole). Here we assume that these policies are not implemented with the express intent of discriminating against 

minorities or treating them differently than their White counterparts (although not everyone would agree with this 

assumption). Rather, these systemic factors are implemented to address legitimate concerns and issues, but 

differentially impact racial and ethnic groups, resulting in the unintended consequence of increasing RED. 


